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Calendar
November 3-Denver Bar Association regular monthly meeting, 12:15 P. M.,
Chamber of Commerce dining room.
December 1-Denver Bar Association regular monthly meeting, 12:15 P. M.,
Chamber of Commerce dining room.

Colorado Bar Association Made Important Decisions
at Annual Meeting
Highlight of this year's annual meeting of the Colorado Bar Association
was the discussion of the judiciary plan submitted by Col. Van Cise and the
Judiciary Committee. The plan was presented at the Saturday morning session, and questions asked about it. At the Saturday afternoon session the
plan was discussed pro and con by the members of the association after which
the association voted to approve the plan in principle with the final details
to be worked out by a joint committee consisting of a committee of three
from the District Judges' Association, a committee of three from the County
Judges' Association, a committee of four from the Board of Governors (one
from each congressional district), the coordinating committee of the Judiciary
Committee and the chairmen of the sub-committees of the Judiciary Committee. Before taking the final vote, the association voted down a motion to
disapprove that part of the plan relating to the method of selecting judges.
After receiving comments from the members of the bar on the present draft
of the plan, a semi-final plan will be drawn up and submitted to the members
of the bar for final suggestions, after which the final plan will be drawn.
On the recommendation of the Water Section the association approved
the Hinshaw bill relating to the waters of the Colorado River, disapproved the
McCarran resolution regarding suits in the United States Supreme Court
concerning the waters of the Colorado River, and approved a resolution
approving federal legislation recognizing that the right to the use of water
should be determined by state law.
On the recommendation of the Real Estate Standards Committee, the
association adopted for state-wide use standards 48, 49, 50 and 51 of the
Denver Bar Association.
An amendment to the by-laws was adopted requiring each local association to elect its members of the Board of Governors. An exception is
made in the case of the Denver Bar Association, to coincide with the amend-
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ment adopted by the Denver Bar Association at its October meeting under
which the secretary of the Denver Bar Association will be a member of the
Board of Governors ex-officio during his term of office. All other Denver
members of the Board of Governors will be elected.
Another amendment requires the Board of Governors to make an annual
report to the association. A third amendment provides for honorary memberships for members who have been in practice for a long time.
William Hedges Robinson, Jr., of Denver, who has been secretary of
the Colorado Bar Association since its reorganization, was elected presidentelect to take office next year. Jean Breitenstein, of Denver, is senior vicepresident, and the other vice-presidents are: Frank Dolan, Boulder; George
H. Wilkes, Florence; and Frederick B. Emigh, Durango. President-elect
Thomas M. Burgess, Colorado Springs, became president at the concluding
banquet.
Will Shafroth, Washington, D. C., chief of the Division of Procedural
Studies and Statistics, Administration Office of the United States Courts,
speaking on the subject, "Modern Aids in Court Administration" gave high
praise to Col. Van Cise and the Judiciary Committee for its work in developing the judiciary plan presented at the meeting. He said, in part, that the
salaries paid to judges in Colorado are absurd. Even the salaries proposed
by the committee are not high enough. The association must make big plans.
There must be an adequate retirement system and the judges must be removed
from politics. Mr. Shafroth wrote to lawyers in California and Missouri
regarding the working of their judiciary systems. Eighteen of 22 replies from
Missouri indicated approval and two disapproved with two undecided. Nine
appointments have been made in Missouri. All but one of the replies said
the judges selected under the plan were good or very good. All replies said
the nominees were all outstanding. There has been one rejection, and all
replies except one said the rejection was warranted. The experiences under
the Missouri plan were eminently satisfactory.
According to replies received from California, the experience has varied
with the governor. Some governors have made good appointments and some
mediocre. Eight of the California replies favored the Missouri plan and six
favored the California plan. Fifteen would vote for the plan again, three
would vote for the Missouri plan, and only one would vote against either plan.
We have made a magnificent start but the road is difficult. In Michigan
such a plan was defeated as the sole proposal before the people. Ohio defeated such a plan by a vote of three to two. In California the plan went
through along with three "curb crime" proposals. In Missouri there was a
strong campaign. The laymen must be brought in as soon as possible. The
judicial council is an important part of the plan, and the council must have
adequate appropriations. The administrative office is the business office of
the court.

DICTA

237

The Law Club of Denver went overboard to bring one of the finest
entertainment features yet presented at a Colorado Bar Association meeting.
Law Club members and spouses who participated in the presentation of
Gilbert and Sullivan's Trial by Jury were: Mr. and Mrs. Charles Baer, Mr.
and Mrs. Charles Beise, Mr. and Mrs. Roy Blackman, Elmer Brock, Jr., Mr.
and Mrs. Don Graham, Mrs. Peter Holme, Mr. and Mrs. Peter Holme, Jr.,
Irving Hale, Mrs. Stanley Johnson, Mrs. Harold King, Mr. and Mrs. Charles
Nicola, Mr. and Mrs. Warren K. Robinson, Mrs. William Hedges Robinson,
Jr., Mr. and Mrs. Wilbur Rocchio, Pete Silverstein, Mr. and Mrs. Don Stubbs,
Mr. and Mrs. Edwin Van Cise, Alex Holland, and last but by far not least,
Judge Hugh McLean. The production was ably directed by Howard Beresford, assisted by Virginia Beresford.
The Law Club also carried away top honors in the balloting when a Law
Club member for the third successive year became president-elect of the
association.
The District Judges' Association elected Harold H. Davies of Englewood,
President, to succeed Claude Coffin of Fort Collins.
The Junior Bar Section elected H. Harold Calkins, Denver, chairman,
Leonard V. Sutton, Colorado Springs, vice-chairman, and Leonard Campbell,
Denver, secretary.
The El Paso County Bar Association gave another of its fine ice shows
in the Broadmoor Ice Palace, the Broadmoor Hotel gave another of its
well enjoyed cocktail parties, and Mrs. Thomas Burgess and Mrs. Merrill
Shoup entertained the ladies at a lovely tea. Many fine addresses and unscheduled social events went to make this meeting another highly successful
gathering of the barristers. One amazed elevator miss was heard to inquire
if this was a meeting of lawyers from this state only.

Admitted to a Higher Court
Craig, judge of the district court of the Fourteenth Judicial
District died Sept. 29th of a heart attack suffered in his office at Craig. He
was elected district judge in 1922 and served as such continuously since that
date. He was county judge from 1913 to 1921. He was born in Exira,
Iowa, in 1886, and homesteaded a ranch near Craig in 1910. He ranched
and practised law until elected county judge.
CHARLES HERRICK,

GUSTAVE J. ORNAUER, well known and popular Denver attorney, died Oct.
27 at Mercy Hospital after a long illness. He was born in Denver and graduated from Denver University. He was admitted to the bar in 1917 and was
an officer in World War I. He was prominent in civic affairs, having been
active in the Red Cross, Community Chest and war bond drives. He belonged to the Guldman Community Center board, the Elks, Shriners, Masons
and Breakfast Club. He was 53 at the time of his death.
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President's Address
By

MILTON

J.

KEEGAN

Of Denver, retiring president of the Colorado Bar Association. This is the president's annual address read at the annual meeting" of the association at Colorado Springs,
October 18, 1947, in which Milt, known to some of his
friends as "Pat", lists the accomplishments of the past year,
and passes out some bouquets. We feel that we should,
under the circumstances, express to Milt the thanks of the
members of the association for his leadership and tireless
efforts on behalf of the association during the year just
concluded, as well as for his many years of service to the
bar in various capacities in the years past.
Even though under the by-laws this report is compulsory at this time, I
did expect some sort of a build-up. We all know that flattery may usefully
be applied to the most sophisticated, particularly if not laboriously disguised.
As the sweet barb passes, the intellect notes it for what it is; it strikes down,
nevertheless, to ihat uncritical level where self esteem is all.
As I look out, cautiously, upon this hotbed of tranquility, we are not
unaware that you are all anxiously waiting in your corners for the main freeforall bout of the afternoon on the plan which will immediately follow this
report-and that this is no time to indulge in windy platitudes or petrified
truths. Neither are we presumptuous enough to try any advice. Anyway,
advice is what you take for a cold. We know a few earthy stories but gave
up the idea of digging them up.
There are, however, a few preliminaries to be run off before the main
event-but we promise you that the delay will be as short as possible.
A year ago, pursuant to authorization of the Board of Governors, a new
special committee was appointed for the purpose of studying and making
recommendations to the Association in regard to the problem of making
low-cost legal service available to persons of moderate means. The chairman
of the new committee on Legal Service Bureaus is Milton J. Blake. Col.
Blake, as you will remember, did an outstanding job as head of the Army
branch that furnished low-cost legal services to men in the armed forces during the war.

One authority has estimated that 100,000,000 Americans do not have

access to any form of legal assistance. The lawyers, like the doctors, reach
the well-to-do-and the very poor through legal aid or charity. The great
mass of the people in between are being overlooked. As a result of studies
by the American bar it was found that over 90% of the public are not getting any help from lawyers in solving their legal problems. Although they
reach a larger percentage of the public than the lawyers, the medical profes-
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sion has been trying to remedy their similar problem. To do nothing plays
into the hands of the advocates of socialized medicine. The same is true of
the legal profession.
If the organized bar cannot find a way to serve our citizens in the low
income brackets, the problem may be forced upon the government-when
there are already many competent lawyers unable to make a decent living.
Judge Augustus N. Hand recently said: "The inevitable alternative,
which, because of its bureaucratic tendencies, I hope will never come to pass,
is some form of socialized law."
The profession may be confronted with an early choice of whether it
can fulfill the need of essential legal service to persons of moderate means or
will stand by while that work is taken over by institutions, by labor organizations, or by bureaus of government. None of us wants to see lawyers
representing a large group of our citizens more and more transferred to the
public payroll and appointed by political influence.
Lawyer reference plans have been set up by bar associations in Los Angeles, Chicago, Baltimore, Cincinnati, Milwaukee and, more recently, in New
York. A person in a low or moderate income bracket, needing legal advice
and not knowing where to turn, goes to the office of the bar association where
an appointment is made with a lawyer on an approved list of honest, capable
lawyers willing to render that service. The client knows in advance his cost
will be $3.00 for a half-hour consultation or $5.00 if it takes longer. If
litigation becomes necessary the total fee is fixed and agreed upon in advance.
The New York rate is $5.00 instead of $3.00 for a half-hour consultation.
The service is available only to people in certain income brackets-say $1,000
to $3,000.
It is a most difficult problem to solve. The Colorado Bar Association
Committee on Legal Service Bureaus recommends that its study be continued
so that it can make a further report at a later date; and that it be suggested
to local bar associations throughout the state that they appoint similar committees to work on the solution of the problem in their respective parts of
the state. I understand the state committee will be continued under the chairmanship of Col. Milton J. Blake.
Among the unsung servants of the profession are those who are drafted
to serve on the Ethics and Grievance Committee. The very important work
of that committee is two-fold. However, since over 90% of the complaints
have no merit and nearly all of the few having some merit involve only minor
infractions of the code of ethics, requiring no drastic action, the bulk of the
work of that committee is screening out complaints having no merit and disposing of them and those involving minor infractions of the rules without
publicity, so that the attorney involved will not have his reputation ruined.
As those of you who have served on that committee know, when a complaint is made against an attorney-no matter how unjustified the complaint
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is or how perfect the lawyer's defense may be-the lawyer complained against
always approaches the Grievance Committee with that happy zest of a man
about to be pushed over Niagara Falls in a leaky barrel.
There is no place on any Grievance Committee for witch-burners. Many
years ago, when I first became chairman of the Denver Bar Association Grievance Committee, there was a rumor that prior local and state grievance committees and the Supreme Court had not always seen eye to eye. I went to
the then chief justice to find out what the trouble had been. I gathered that
it had been due to the fact that some Grievance Committee members had
been a certain type of crusader-one who redoubles his efforts and loses sight
of his purpose. In the many years I got stuck as a member of the Denver
and Colorado Grievance Committees, the cooperation between the Supreme
Court and the committees could not have been better. During many of those
years, Judge Orie L. Phillips was chairman of the American Bar Association
Ethics and Grievance Committee, and he was of great help to the committees
on close and difficult problems.
During the years I served as chairman of the Denver and Colorado Bar
Association Ethics and Grievance Committees, our young receptionist told
me it wasn't long before she could spot a grievance committee complainant
clear down the hall the minute he or she stepped off the elevator. I recall
one woman who had held quite impressive executive positions with several
large institutions. She had been in an accident, had sued, was dissatisfied
with the outcome, wanted her attorney, the opposing attorney, the trial judge,
and the Supreme Court judge who wrote the opinion on appeal, all disbarred.
She had followed the usual routine-complained to the district attorney, the
F.B.I. and, I believe, the governor, who had all told her to go to the Grievance
Committee. I knew I would have to hear her out. While she explained at
great length her injuries and her bad luck in her case, she kept taking out
her glass eye and holding it in her hand to emphasize the extent of her injuries. I listened with my very best poker-face judicial expression-but I didn't
fool her at all.
Suddenly she stopped and said: "I can tell by the way you look at me
that you think I'm crazy. Well I'm not and I can prove it!"
She reached into her large handbag and got out a bundle of papers-discharges from five different insane asylums. She insisted that I read each one
where it said that in their opinion this woman is not insane and that they
believed it is now safe for her to be at large.
I said: "Well, you do seem to have quite a bit of proof here."
And with an air of triumph she arose and swished out of the office, never
to be heard from again.
I do not want to leave the impression that she was a typical complainant-because she never came back. So many of them come back again, and
again and again, and when the committee refuses to take action go home and
write you insulting and threatening letters.
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Many complainants are perfectly sane but from financial pressure or
just plain greed they want to get back a $25.00 or $50.00 attorney fee, and
seem perfectly willing to wreck an attorney's reputation without any justifiable reason if they can make or save a few dollars for themselves. Some
collection agencies, after sending an uncollectible account to a local attorney
and asking for several status reports, seem to then write the Grievance Committee as a matter of routine in the hope they can get the committee to scare
the attorney into working harder on the collection.
The members of every Grievance Committee should always be excep,
tionally fair-minded with very good judgment, and of such caliber that there
will be no excuse for anyone to try to short-circuit that committee and go
direct to the Supreme Court with their grievances. Once it gets to the
Supreme Court it is almost impossible for that court not to make it a matter
of public record available to the newspapers. Perhaps there should be a right
of appeal to the Supreme Court from a decision of the Ethics and Grievance
Committee holding a complaint has no merit. However, since so many of
the complaints have no merit, perhaps the association and the Supreme Court
should make screening by the Grievance Committee compulsory before the
complaints can be filed in the Supreme Court and become matters of public
record available to the newspapers. Then if the complaint must be released
to the press, the finding by the committee that it is without merit should be
attached and simultaneously released. We owe our thanks to all members
of the Ethics and Grievance Committee and its chairman-Fred Cranston.
The Committee on Law Institutes under the chairmanship of Dick Tull
proved the value of a constructive and helpful law institute last June when
President Rix of the American Bar Association spoke in Denver at a joint
meeting of the Colorado and Denver Bar Associations. The morning and
afternoon institutes on estate planning and administration were attended by
over 300 lawyers, with lawyers coming from all parts of Colorado, and even
several carloads coming from the Wyoming bar.
The Special Committee on District Judges' Salaries and Retirement Plan,
under the chairmanship of Ben Sweet, tore out a bone trying to get bills
through the legislature for a modest increase in salaries and a retirement plan
for our trial judges. The bills passed the House unanimously but unfortunately
were blocked in the Senate Finance Committee by a few laymen. The failure
to get judges' salaries raised the last sesssion must be only a temporary failure.
We must never give up until all our judges receive adequate compensation
and as much security as possible.
The state Conference of Lawyers and Certified Public Accountants was
created by the board a year ago. The object of that conference is to have
lawyers and accountants work together in that important field of tax matters
-so that the lawyers will handle legal problems and the accountants the
accounting problems-instead of each profession trying to practice both law
and accounting.
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So-called civilized man has only recently succeeded in busting the atom.
But long ago when man first emerged from the infinite abyss of the unrecorded
he had already discovered the one thing that defies the law of gravitationtaxes. Of the stuff that makes the world go 'round-next to Bourbon and
Scotch whiskey-we suppose man's struggle to pay his taxes ranks a close
second. The government's problem with the taxpayer is somewhat similar
to the old Missouri farmer and his mule-the farmer had the damndest time
trying to keep his mule strong enough to work and at the same time so weak
he couldn't kick.
As one of America's greatest jurists, Judge Learned Hand pointed out
in a recent decision: "Anyone may so arrange his affairs that the taxes shall
be as low as possible; he is not bound to choose that pattern which will best
pay the treasury; there is not even a patriotic duty to increase one's taxes."
The legal profession must not overlook the ever growing field of tax law,
nor through indifference permit other groups to usurp this very important
branch of law practice.
Church Owen, chairman of that committee, reports that a better relationship has already been established between lawyers and accountants in Colorado, and recommends that the joint conference be continued as a permanent
committee.
Another special committee created by the board at its last meeting was
the Committee on a New Edition of the Revised Statutes of Colorado. If a
new edition is to be published, the necessary bills would have to be drawn
and passed by the 1949 legislature, making a new set the 1950 Compiled Laws
of Colorado, probably published about 1951. This will make a 15-year interval
since 1935 C. S. A. There was a 14-year interval between the Compiled Laws
of Colorado 1921, to 1935 C. S. A. and a 13-year interval between R. S.
1908 and C. L. 1921. Senator Bob Bosworth has been chairman of that
special committee this year, and we understand Judge Frank Hickey will be
chairman next year.
We must not close without expressing the appreciation of the association
for the splendid work of the many other committees. The Legislative Committee under the Chairmanship of Senator Bob Bosworth has done its usual
excellent job of assisting in the passing of desirable bills directly affecting
the profession, and weeding out bad ones.
The Sustaining Membership Committee under the chairmanship of Will
Hutton has raised the usual $1200 to $1500 without which much constructive
work of the association would have to be curtailed or given up. The cost of
printing and distributing to all members current Colorado Supreme Court
decisions has increased materially. The same is true of the cost of printing
DICTA. The Law Institutes and the Committee cannot function effectively
without incurring some costs and expenses. The funds raised by the special
Judiciary Committee are of course earmarked for that one committee. None
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of us want to see the work of the association lessened or impaired. We may
face the necessity of an increase in dues before many more years. The
Criminal Law Revision Committee has done much and faces much more work.
The new federal criminal code has been in operation now about long
enough to get the bugs out of it. Judge Bolitha Laws of Washington, D. C.,
when he was here last year, told us it was quite an improvement over the old
code and that the few weak spots in it were being eliminated. The chairman
of our state committee for the past year has been Jim Burke.
The Minimum Fee Schedules Committee, under the Chairmanship of
Hugh Kellogg, is doing important work. After Daniel Webster graduated
from Dartmouth and started practicing law with a prominent law firm, his
first work was preparing deeds in longhand. The firm fee for a deed was
4 shillings, of which Webster for the laborious task of writing out the deed
in longhand got 2 shillings. No wonder Webster said: "The lawyer works
hard and dies poor."
Now, a hundred years later, printed forms of deeds and agreements of
57 varieties can be bought by anyone for a nickel or a dime from the print
shops, and many laymen fill them out themselves and make their contracts
and deals with the help of some salesman or other lay person without benefit of
legal clergy. The study of minimum fees and unlawful practice both should
be continued.
The Committee on Integration of the Bar, whose chairman is Jack
Phelps, should be continued until the time is ripe for another attempt for
an integrated bar. The idea has been in the deep freeze compartment for
some time now.
The Committee on Economic Survey and Placements is among the most
important committees. The boys coming out of law schools after fighting
the nation's war need help in getting located and started in law practice. It
involves a lot of work and our thanks go to T. Raber Taylor, chairman, and
all members of that committee for doing a difficult job well.
The Committee on Legal Service for Armed Forces has seen that Colorado boys serving in the occupation armies in Japan, Germany and other
places outside Colorado get in the hands of competent lawyers at low cost,
when they have legal problems at home and do not know to whom to turn.
Ora George, as chairman, and the members of that committee have done an
excellent job.
The Unauthorized Practice Committee, under the chairmanship of Royal
Rubright, is a committee whose necessity never ends. Laymen groups who
try to practice law usually pick the most lucrative fields. The reasons for
stopping them from practicing law are to protect the public and the profession. Such nonlegal groups going after the legal business usually feel free
to advertise. Law, like medicine, does not lend itself to advertising. In
Latin and South America the doctors have let the bars down to advertising.
In those countries the streets are cluttered with big neon signs of the doctors,
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showing huge grotesque human bodies with their insides gone haywire. In
medicine, when the bars have been let down to advertising, it seems to rapidly
degenerate into the "scare-the-Hell-out-of-them" school. There are many good
reasons for keeping the bars up in both the medical and legal professions
against advertising.
The Committee on Traffic Courts has been under the chairmanship of
former Chief Justice John C. Young. The traffic courts reach more of
our citizens than any other court. It is difficult to overestimate the importance of the traffic courts. Other special committees are Simplification of
Stock Transfers in Estates-T. Raber Taylor, chairman, says that committee
should be continued as it still has some unsolved problems. Judge Stanley
Johnson was chairman of a special committee requested by the U. S. Senate
Judiciary Committee to give information and suggestions on a bill to improve
federal juries. The committee's report and recommendations were approved
by the board last June and sent to the U. S. Senate Judiciary Committee.
We must keep trying to get away from the idea that a jury is composed of
12 men of average ignorance.
Malcolm Lindsey and the members of the Water Section have done their
usual fine constructive work in that important field of Colorado law. The
Probate and Trust Section, the Committee on Real Estate Title Standards,
and the Junior Bar Section have already reported to you and arranged the
outstanding programs you heard yesterday morning and afternoon.'
The special Judiciary Committee, under the chairmanship of Phil Van
Cise, will make its own report in a couple of minutes. While considering
the recommendations of the Judiciary Committee and the accompanying
recommendations of the Board of Governors, perhaps we should all keep
in mind the English lady who asked the Lord Chief Justice what was necessary to win a case.
He replied:
"First you need a good cause,
then you need good evidence,
then you need good witnesses,
then you need a good judge,
then you need a good jury,
and then you need good luck."
We wish them the best of luck.
The Colorado bar has a rich and colorful heritage. In subduing America's.
great interior and building Colorado in its very heart, the rugged pioneers
of the Colorado bench and bar played their part and played it well. The
traditions of progress that they established are part of our heritage. Guided
by the inspiration of their example and with our combined energy we can
successfully continue to improve the administration of justice in Colorado.
There is a relative meaningless dividing line in the pages of the history of our
profession, and we are assembled here today still moulding its history.
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The Year Ahead
By THOMAS M. BURGESS
Of Colorado Springs, incoming president of the Colorado
Bar Association. These are the remarks made by Tom at
the annual dinner of the Colorado Bar Association upon
accepting the gavel upon his induction into office,
Colorado Springs, October 18, 1947.
This administration takes over with the commencement of the tenth year
since the reorganization of this association, and the adoption of the new bylaws in 1938. Although this is the 49th meeting of our association, the real
accomplishments and developments of our bar have occurred during the last
nine years. Each administration has fostered and carried out programs which
have been to our benefit and to the benefit of our state.
During the past year on many occasions, I have been asked why our
association does not sponsor more programs and does not carry on more activities. This reorganized association is after all but in its infancy. We may
be at times inclined to take the accomplishments of the past as a matter of
course, and we fail to recall the time and effort which prior administrations
have expended in making our association what it is today.
It does not harm to hestitate a moment and recount our blessings, and
for fear that we may become forgetful, I am now going to recall to your
minds some of the accomplishments of the past nine years.
Prior to 1938 the total active membership of this association was approximately 200. The local associations were not necessarily a part of our state
association. At the present time we haxe approximately 1400 active members
of the association, and 18 local bar associations as an integral part of the
state association. That has all been accomplished in the past nine years.
The various sections and subdivisions of the asociation have either been
organized or revitalized. The District Attorneys' Association, the County
Judges' Association, the District Judges' Association, the Junior Bar Section,
the Water Section and the Section on Probate and Trust Law have all
become special arms and integral parts of the Colorado Bar Association with
an increase in membership and activities beneficial to all.
This association sponsored and carried through the preparation and
adoption of our present Rules of Civil Procedure. After the adoption of the
new Federal Rules of Civil Procedure a committee of this association was
appointed under the able leadership of Colonel Van Cise, and as you well
know our present Rules of Civil Procedure were prepared and adopted to
conform insofar as possible with the Federal Rules of Civil Procedure. This
was a program of your association.
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But the association was not satisfied with limiting its reform measures
to the rules of practice in the courts of the state. Two years ago a committee
was organized again under the able leadership of Colonel Van Cise for presenting a program for judicial reform. That program has been thoroughly
discussed and adopted today as the plan of this association. The carrying out
of that plan must, of course, have the first and uppermost attention of your
new administration, and every assistance must be given to our committee to
see that that plan is carried through in accordance with your vote and mandate.
Then there is your Committee on Real Estate Standards which has
worked hard and diligently over a period of years developing standards for
use in examination of titles. Those standards were first adopted by the Denver
Bar Association, and only last year 45 of those standards were adopted for
the Colorado Bar Association at our convention. That committee has done
an untold amount of work and has accomplished much and will continue to
be an active and necessary part of the committees of this association.
And then there is the matter of publications. Do you realize that prior
to 1938, there was no official publication of the Colorado bar? Since that
time DICTA of the Denver bar has been enlarged and combined so that it now
is the organ of the Colorado Bar Association. The loose-leaf service included
in the distribution of DICTA has been developed to carry to you important
information on decisions under the Rules of Civil Procedure, income tax
and other matters of current importance. For the past few years we have
had the privilege of receiving the advance publication of reports of the decisions of our Supreme Court. Because of increased cost of publication this
service must be temporarily abandoned. We look forward to the time when
this service can be revived. All of those things have been developed by and
carried through as the result of the efforts of your prior administrations.
In 1938 it was decided to organize legal institutes for the beneit of all
of the members of our association. That plan was getting well underway
with active and important institutes being held when the war interrupted
that activity. They have not regained their former position since the close
of the war, but we hope during this coming year to carry out a more active
program of legal institutes and to bring those institutes to your local associations around the state so that all of the membership of the association can
have the benefit of information on technical and trying subjects.
All of these things and many more have been planned, developed and
carried through during the prior administrations of recent years.
But what of the present administration and the future of our association?
We are not satisfied to rest upon the laurels of the former administrations
for the accomplishments of this association. We are looking forward to the
development of new programs and new committees have been appointed for
the carrying out of those programs.
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For many years the need for revision of the criminal code has been
known to all of us. A committee has been authorized to proceed with the
work of revision of our criminal code, bearing in mind the model code which
has been suggested by the American Bar Association. A new committee for
that purpose has been appointed and it is now ready to function.
It is well known that there has been no proper revision or standardization
of our printed forms for the last 50 years. It appears essential that we should
have some revision and standardization of those forms, bringing them up to
date and leaving out the antiquated and unnecessary portions. This administration has appointed a new committee that is now ready to function on
the program of revision and standardization of forms.
Another new committee has been formed and the membership has been
designated to be known as the Joint Committee of the Professions. It will
be the purpose of this committee to attempt to meet with and work with
committees' of the various other professions with whom we have to deal in
business and in court, so that our respective views can be exchanged and a
common link and bond formed between us. It will be the purpose of that
committee to work with committees of the physicians, dentists, the engineers
and the certified public accountants.
We all realize that there has been a crying. need for years for some
modernization of our method of handling parole and probation and particularly in the handling of juvenile delinquents. This administration proposes
to have a committee study a plan or plans to be submitted, for revision of
the methods and conduct of parole and probation. That committee has been
appointed and is ready to function.
The American Bar Association and various individual state bar associations have for several years been studying and putting into operation, a plan
of public relations for the purpose of better acquainting the public with the
problems which they face, when they should go to an attorney, and the
accomplishments of the legal profession for the benefit of the public. A committee has been appointed and is ready to function to make a study of the
plan suggested by the American Bar Association, and to make a study of the
plans now in use by some of the state bar associations. If it appears feasible
and proper that committee will make its recommendations for future use of
a public relations committee.
For a number of years we have had no active committee on membership.
There are many men in this state, who are either delinquent or have never
been members of the state bar association. We see no reason why those men
should not be sold upon the benefits to be derived from membership in our
organization. A committee has therefore been appointed and is ready to function to make a drive to bring in all of the practicing lawyers in Colorado as
members of this association.
All of the present plans and programs of the association will be carried
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forward by this administration, and the new plans and programs suggested
will be initiated and carried forward. We cannot hope to accomplish everything at one time, but we can at least make a start toward additional activities
for our association, and that start will be made.
Because of the accomplishments of the past, it is with no small degree
of temerity that I take over the leadership of your organization, following in
the footsteps of those illustrious men who have gone before me. It is with
pride, however, that I start this administration because of the trust and confidence which you have placed in me. You may rest assured that I will use
my best efforts for the advancement of the interests of your association, and
that your trust and confidence will be guarded with a jealous hand.

Lawyers in the Public Service
J. GOULD, Denver has been appointed faculty athletic representative
of the University of Denver Associates, an organization of civic leaders interested in the welfare of the institution.
ALBERT

EDWARD MILLER has been elected president of the Denver Tuberculosis
Society. MARK H. HARRINGTON, former president, is a member of the execu-

tive committee.
Denver, has been elected national executive committeeman
from Colorado of the American Legion to succeed Ben C. Hilliard, Jr., who
resigned to devote his time to his candidacy as national commander of the
American Legion.
JOHN C. VIVIAN,

A. GARGAN, Idaho Springs, formerly of Denver, has been appointed
deputy district attorney for Clear Creek and Gilpin Counties. He succeeds
Erl H. Ellis who resigned last May.
JUSTIN

KENNETH L. SMITH, Denver, has been elected secretary of the Colorado chap-

ter of the American Cancer Society.
L. GRIFFITH, clerk of the Denver County Court has been reelected
president of the Denver Council of Churches.
JOHN

M. GOODINO, Steamboat Springs, has been appointed by Governor
Knous as district judge of the 14th Judicial District to fill the vacancy created
by the death of Judge Charles E. Herrick. The district consists of Routt,
Grand and Moffat Counties.
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Admissibility of Confessions in Trial of
Criminal Cases
By ROBERT E.

SHELTON

United States Attorney for the Western District of Oklahoma.
An address before the Annual Conference of the Tenth
Judicial Circuit, Denver, Colo, June 14, 1947.
The obtaining of confessions by third degree methods, such as torture,
trickery, physical abuses, et cetera, has long been condemned by Anglo-American jurisprudence. Our own United States Constitution established the
guarantees that no person shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life, liberty, or property, without
due process of law, and, generally, before McNabb v. United States, 318 U.S.
332, and Anderson v. United States, 318 U.S. 350, decided by the United
States Supreme Court on March 1, 1943, the test of the admissibility of a
confession was its voluntariness and where there was no dispute of the facts
surrounding the confession the court determined its voluntariness. On the
other hand, if there was a dispute the question was submitted to the jury
with instructions to disregard the confession if they were satisfied it was not
made voluntarily. (Wilson v. U. S., 162 U.S. 613; Pearlman v. U. S., 10
Fed. (2d) 460.)
The McNabb and Anderson decisions brought into the open a smoldering debate between civil rights enthusiasts and efficient law enforcement
enthusiasts and with those decisions voluntariness was no longer the exclusive test. These decisions modified the old general rule to the extent that
a confession must not only be voluntary but is inadmissible if obtained during
a period of illegal detention. And long and exhaustive interrogations are
criticized. These decisions put new life into what was the "prompt arraignment statutes" (superseded by rule 5 of the new Rules of Criminal Procedure)
requiring the arresting officer promptly to produce the arrested for arraignment, before a committing magistrate and condemned the practice of arresting officers in holding the arrested incommunicado for long periods of time
in order to obtain confessions by prolonged questioning.
Let's take a look at the McNabb and Anderson cases.
In the McNabb case, Alcohol Tax Unit agents, acting on reliable information, were lying in wait for several members of the McNabb family,
near a cemetery where it was understood the McNabbs were to sell some
nontaxpaid whiskey on that night. The officers hid near where the liquor
was concealed and while the cans containing the whiskey were being loaded
into a car, on a pre-arranged signal the officers came running out calling,
"All right, boys, federal officers," and the McNabbs took flight. One of the
officers named Leeper ran on into the cemetery and while there a shot was
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heard and the other officers going to Leeper, found him on the ground
fatally wounded and a few minutes later he died. About one or two o'clock
the same Thursday night federal officers took into custody Freeman, Raymond
and Emuil McNabb. Barney McNabb was arrested early the next morning.
Benjamin McNabb voluntarily surrendered Friday morning. Questioning
of all the defendants was continued intermittently until two o'clock Saturday
morning when the officers finally got all of the discrepancies straightened out,
and the challenged confessions.
The McNabbs had little education, had lived in the same community
all their lives, and were subjected to exhausting questioning by experienced
federal officers from Thursday to Saturday, without the aid of counsel and
friends and relatives and without arraignment.
These confessions constituted the crux of the government's case and the
convictions of second degree murder were set aside because they were obtained
through wilful disregard of the procedure enjoined by Congress with reference to arraignment, and in the language of the court, "to allow the convictions to stand would be making the courts themselves accomplices in wilful
disobedience of law."
In the Anderson case, the defendants were convicted in the trial court
for the Eastern District of Tennessee of conspiring to damage property owned
by the Tennessee Valley Authority. At the time the property was damaged
the International Union of Mine, Mill and Smelter Workers was out on
strike against the Tennessee Copper Company's mines of Copperhill, Polk
County, Tennessee. The strike shut down the mines until special deputies
were brought in, at which time the mining operations were resumed. The
damage to the Tennessee Valley Authority property was the result of the dynamiting of four power lines from which the mining company obtained the
power for its mining. After the explosions the sheriff, on his own initiative,
began to take into custody strikers, including the eight defendants whom
he suspected of participating in the dynamiting. These arrests were made
without warrants. The men were not taken before any magistrate as required
by Tennessee law. Instead, they were taken to the company-owned Y.M.C.A.
building in Copperhill which was being used by the sheriff and his special
deputies as their headquarters. While the defendants and at least thirteen
others were thus held at the Y.M.C.A. building by state officers, they were
questioned by Federal Bureau of Investigation agents intermittently over a
period of six days during which time the defendants saw neither friends,
relatives, nor counsel. Incriminating statements of six of the prisoners were
the fruit of this interrogation, and the chief evidence used for conviction.
The convictions of all of the defendants were set aside by the United States
Supreme Court, following the rule of the McNabb decision which was decided
the same day.
Neither of these cases was reversed because the confessions were obtained
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in violation of the self-incriminating clause of our constitution, but each was
reversed because the confessions were obtained during a period of illegal
detention, caused by the officers' failure promptly to produce the defendants
before a magistrate. Naturally these decisions caused unrest among law
enforcement officers and have aroused general public discussion of the problem.
It is easily understandable why these decisions did cause unrest among
law enforcement officers since a large percentage of all criminal cases is based
upon confessions, and the trial courts, after those decisions, began to rule out
the confessions of arrested persons, even though voluntarily given and guilty
of the crime charged. Some of the decisions even went beyond the McNabb
rule and have attracted attention.
For instance, in U. S. v. Wilburn, No. 71877 and No. 72342 in the
District Court for the District of Columbia, the facts show that Wilburn, a
17-year-old negro, attacked one girl at about 7:00 a.m. on March 17, 1943,
and another girl at about 1:00 a.m. on March 18, 1943. He was arrested
at about 2:00 a.m. on the morning of March 18th and made a verbal confession of the second attack at 4:00 a.m. At about 5:00 a.m. in the presence
of the complaining witness, he re-enacted the circumstances of the second
attack. He signed a written confession of both crimes at about 11:30 a.m.
March 18th and was arraigned in Juvenile Court about 3:00 p.m. the same
day. In the first case he was convicted of assault with intent to commit rape
and sentenced to imprisonment from six to nine years. However, Judge Letts
on July 2, 1943, citing the McNabb case, granted a new trial because of the
admission in evidence of the written confession. Thereafter, because of the
difficulty of proving the case without use of the confession, Wilburn was
allowed to plead guilty to simple assault and received a sentence of one year.
In the second case Judge Pine on November 15, 1943 directed a verdict of
acquittal, ruling that the government could not even introduce testimony
to the fact of the oral confession at 4:00 a.m. or the re-enactment of the
crime at about 5:00 a.m.
In U. S. v. Neely, another District of Columbia case, No. 72187, Neely
had been arrested about 5:00 p.m., Saturday, May 9th, and was taken before
a coroner's inquest at 11: 50 a.m., Monday, May 11 th. He had made a statement
about 8:00 p.m., Saturday evening. Judge Pine on November 18, 1943 ruled
such statement inadmissible even for the purpose of contradicting defendant
on his cross-examination.
In U. S. v. Basil Fedorka (Southern District of New York), Fedorka
had failed to report for induction after ordered by his draft board to do so,
and was apprehended by the Federal Bureau of Investigation at 7:00 a.m.,
May 14, 1943, and was taken to the offices of the bureau at the court house
at Foley Square, New York City. He was arraigned at 1:00 p.m. the same
day before the U. S. commissioner whose office was in the same building.
An attempt was made earlier to reach the U. S. commissioner who was absent
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and his absence was the only reason for delay of the arraignment until 1:00
p.m. On July 19, 1943, Judge Caffey excluded both the written statement
and also testimony to oral admissions which Fedorka had made between the
time of arrest and time of arraignment. The case being a simple one in which
guilt was clear and easily proved, Fedorka was convicted without use of the
confessions and admissions.
In U. S. v. Stokeley Delmar Hart, (N. D. Ill.), a sedition case, Hart was
apprehended at 7:00 a.m. on Sunday, September 20, 1942, and gave a signed
statement at 5:00 p.m. that day. He was arraigned the next morning. At
the trial in May, 1943, Judge Igoe, in holding the statement inadmissible,
ruled that it made no difference that Hart had in fact been arraigned as soon
as the U. S. commissioner was available at his office.
In the meantime, however, the law enforcement agencies have received
some encouragement from the case of U. S. v. Mitchell, 322 U. S. 65, decided
by the Supreme Court of the United States on April 24, 1944. Let's look
at the facts in that case.
Two houses in the District of Columbia were broken into and from each
property was stolen. The trail of the police investigation led to Mitchell who
was taken into custody at his home at 7:00 o'clock on the evening of October
12, 1942, and driven by two police officers to the precinct station. Within
a few minutes after arrival at the police station Mitchell admitted his guilt
and told officers of various items of stolen property at his home and consented
to their going to his home to recover the property. It was these admissions
and that property which supported the conviction and which were deemed
by the lower court under the McNabb case to have been inadmissible. After
these admissions by Mitchell the police held Mitchell in custody for eight
days without arraignment before a committing magistrate. The United States
Supreme Court reversed the trial court, holding that the disclosures by
Mitchell were not induced by illegal detention and that his subsequent illegal
detention for eight days in no way nullified the voluntary confession made
by Mitchell.
Of interest also in this connection is the case of Ashcraft, et al. v. Tennessee, decided by the U. S. Supreme Court February 25, 1946, being a
murder case which arose in the state court in which Ashcraft was charged
with the murder of his wife. Nine days after the murder Ashcraft was
taken into custody by state officers and held on the fifth floor of the county
jail without rest or sleep from Saturday at 7:00 p.m. until 7:00 o'clock the
following Monday morning, at which time he confessed, or thirty-six hours
during which time he was subjected to a constant barrage of questions and
charges. This confession was admitted in evidence by the trial court and
appeal was taken through the various courts to the United ,States Supreme
Court where the case was reversed on the grounds that the confession was
taken in violation of the due process clause of the constitution.
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It is of interest to compare this case with the McNabb and Anderson

cases, which arose in the federal courts, because in the Ashcraft case which
arose in a state court, the confession was ruled out on the due process clause
of the 14th amendment to the constitution, whereas in the McNabb and
Anderson cases the confessions were ruled out on procedural grounds under
the general supervisory power of the U. S. Supreme Court over inferior
federal courts. However, in all of the cases reversed the factual background
indicates that the court thought in each case the confession of the arrested
person had been induced by questioning while being illegally detained too long.
With the adoption of the Federal Rules of Criminal Procedure, rule 5
required that an officer making an arrest with or without a warrant shall
take the arrested person "without unnecessary delay before the nearest avaliable commissioner or before any other nearby officer empowered to commit
persons charged with offenses against the laws of the United States." About
all rule 5 did was to substitute the words "without unnecessary delay" for
the language used in the "prompt production statutes" which were then in
force with reference to the various agencies of the U. S. government.
For -instance, before rule 5 was enacted, by section 595, title 18, U. S.
C. A., it was the duty of the marshal or other officer to "take the arrested
person before the nearest U. S. commissioner or the nearest judicial officer
having jurisdiction under existing laws for a hearing, commitment or taking
bail for trial," the statute not expressly stating any temporal element.
In the case of the Federal Bureau of Investigation, title 5, U. S. C. A.,
section 300(a), imposed the duty when an arrest is without a warrant, to
take the person arrested "immediately" before a committing officer. Another
special statute concerning the arrest of persons operating illicit distilleries
required arraignment "forthwith." Statutes governing the police officers of
the District of Columbia required police officers to take a person arrested
without a warrant "immediately and without delay" before the proper court.
However, even with rule 5, which, as stated substituted the words "without
unnecessary delay" for the "prompt production statutes," we are still confronted with a disputed problem on which there is a sharp clash between
those who stand for efficient law enforcement and those who are jealous 6f
the rights and liberty of the individual, all of which has resulted in many
proposals for corrective legislation or rules.
At the moment there is pending before Congress, House Resolution No. 4
entitled "A Bill to Safeguard the Admission of Evidence in Certain Cases,"
a full text of which is as follows:
Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, that no law as to the
time within which a person under arrest must be brought before a
magistrate, commissioner, or court, shall render inadmissible any evidence
that is otherwise admissible.
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The purpose of this, as is plainly evident, is specifically to overrule the
McNabb decision and override the "prompt production" rules. This resolution passed the House on February 24, 1947, and was referred to the Senate
Judiciary Committee on February 26, 1947, and has not yet been reported
out of the committee.
I have been unable to find any United States law authorizing a prisoner
to be detained for the purpose of investigation, or, stated in another way,
the law does not permit investigatory imprisonment. We all know it has
been a common practice for police officers, sheriffs, et cetera, to book suspects
for investigation and such procedure by police and sheriffs has resulted in
the detection of crime which would otherwise have been overlooked. For,
tunately our federal practice has been reasonably free of such conduct.
It should therefore be a matter of grave concern to the bar when enforcement officers contend that they cannot protect society and enforce the law
efficiently without violating the law themselves. Something is wrong with
a system where officials feel that the only way to protect society is by a
course of conduct contrary to the law itself. Under present law we demand
that the officer bring the prisoner without unnecessary delay before a U. S.
commissioner and then, in the next breath, we say that if you fail to do so
absolutely nothing will happen to you or your work if you keep a prisoner
incommunicado as long as you please, except, in the event you obtain a confession from him it will be ruled out of the evidence which of course does
no harm to the officer himself but only society suffers by freeing in most
instances a guilty person.
There are those who contend that where the officer illegally detains an
arrested person and a confession which otherwise in all respects is voluntary
and has indications of truthfulness, is obtained, it should be admissible in
evidence and the officer himself punished for the illegal detention. On the
other hand there are those who say that punishment of the officer will interfere with the officer's eagerness to enforce the law. The still further argument
is advanced that to quibble around or, during the course of a trial to discipline
an officer for -illegal detention with reference to a confession, has a tendency
to distract the jury from the main issue-the guilt or innocence of the accused
-and emphasize the misconduct of the officer.
Should we, therefore, have some definite time limit for the arraignment
of an arrested person before a committing magistrate? If so, what should
the time limit be?
There have been cases where the officers contend they were justified in
detaining the arrested person for long periods of time. For instance, in the
case of United States v. Haupt, 136 Fed. (2d) 661, Haupt was detained,
and illegally so the appellate court held, for a period of about thirty days
without arraignment, but if he had been arraigned it would have been a
warning to eight saboteurs who would have escaped'in a time of emergency.
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Then there are gang kidnapping cases where prompt arraignment of one of
the arrested kidnappers would permit warning to the other kidnappers and
deprive the officers of valuable information which they might have obtained
by way of interrogation. If we would endeavor to set a time limit, say of
eight days, what, then, are we going to do with reference to protecting the
prisoner's liberties? After all, under our law a man is presumed to be innocent until proven guilty. Imagine an innocent person being shut up for
eight days in a cell or hotel room incommunicado by the Federal Bureau of
Investigation. This would be permitting the Federal Bureau of Investigation
to convict anybody they please and sentence them to solitary confinement for
eight days except for the occasional companionship of the officers themselves.
This no doubt would be unsatisfactory.
Our own circuit court in Ruhl v. United States, 148 Fed. (2d) 173,
speaking through Judge Huxman, held that "no hard or fast rule can be laid
down by which the admissibility of a confession may be determined with
finality in every case. Every confession must be viewed in the light of all
the surrounding facts and circumstances. It should be upheld only when it
can be said from such an examination that it was given freely and voluntarily,
and without threats, compulsion or use of force."
In using the language, "Every confession must be viewed in the light
of all the surrounding facts and circumstances," did our circuit court have
in mind to review whether there was prompt arraignment or illegal detention,
and whether counsel and an immediate hearing on the existence of probable
cause, were afforded the accused, or only to examine the confession as to its
voluntariness?
Must the public and the law enforcement officers await the slow caseby-case processes of the court for a determination of this problem, or should
we have legislation permitting, on proper showing to a judicial magistrate,
the issuance of a warrant, or upon probable cause, the arrest without a
warrant, of a person for investigatory imprisonment? Or, on the other hand,
should we have legislation, as we now have in some states (laws which are
universally disregarded) punishing officers for illegal detention and prolonged, exhaustive, secret interrogation? Or should such misconduct by an
officer be punished, as for contempt, by the courts?
It certainly is a situation to demand the attention of every lawyer and
the primary purpose of this presentation is to intensify your interest and point
out for your concern the seriousness of this clash between civil liberties, on
the one hand, and efficient law enforcement on the other. What do you think
is the proper solution to the problem? The house is now open for general
discussion.
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Personals
WARREN B. HALE, formerly justice of the peace in Denver, has resigned from

that position and opened an office for the general practice of law at 322
Patterson Bldg., Denver.
GORSUCH AND KIRGIS have moved their offices to 222 Equitable Bldg., Denver.

John E. Gorsuch, Frederic L. Kirgis, Leonard M. Campbell, Roscoe Walker,
Jr., and James B. Day are the attorneys in the office.
CHARLES W. SHELDON, JR., formerly assistant counsel of the Capitol Life

Insurance Company has opened his office for the general practice at 235
Equitable Bldg., Denver.
TRUMAN A. STOCKTON, JR., has moved his offices to 1650 Grant St., Denver.
ARTHUR EVERETT SMALL, JR., a newly admitted member of the bar, offices

with him.
THOMAS E. BOYLES, former assistant city attorney, has become associated with
Thurmon and Gregory, 104 Broadway, Denver.
RICHARD TULL has become associated with Dudley and Jerome Strickland in
the firm of Strickland,' Strickland and Tull, with offices at 425 Denver National Bank Bldg., Denver. The firm was founded by the late D. W. Strickland.
P. H. LAMPHERE and H. B. VAN VALKENBURGH III have announced the

formation of the firm of Lamphere and Van Valkenburgh, for the exclusive
practice of patent, trade-mark, copyright and unfair competition law. Mr.
Lamphere is an electrical engineering graduate of the University of Idaho, and
received his law degree from George Washington University. He was a
former examiner in the patent office, and practised patent law in St. Louis,
Mo., for over thirteen years prior to coming to Denver in 1944. While in St.
Louis, he was associated with the firm of Kingsland, Rogers and Ezell, now
Rogers and Ezell, Mr. Kingsland having been recently apponted Commissioner
of Patents. Mr. Lamphere is a member of the bars of the District of Columbia,
Missouri and Colorado. Mr. Van Valkenburgh is a mechanical engineering
graduate of the University of Colorado, and after serving for two years as a
student engineer with the General Electric Co., returned to the University of
Colorado to obtain an M.S. degree, majoring in mechanical engineering. He
obtained his law degree at New York University, and served for eight years
as a patent attorney in the patent department of Union Carbide and Carbon
Corp. in New York, prior to returning to Colorado in 1943. He is a member
of the bars of New York and Colorado. The new firm will have its offices
in the First National Bank Bldg., Denver.

